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 BEFORE  THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,  

UDALGURI,  ASSAM. 

 

 
 

Present: Shri G. Rabha 
 Chief Judicial Magistrate, 

   Udalguri, Assam. 

 
C.R. CASE NO. 156 of 2014 
(U/S 498(A) of I.P.C.) 
 
 

  SMT. KALPANA BORO....................Petitioner 

-VS- 

SRI PABITRA BORO. …................. Accused. 

      

 

  
 Advocate appeared for the complainant : Mr. M. Khakhlari. 

 Advocate appeared for the accused  : Mr. M. Basumatari. 

  

Evidence recorded on : 30-01-14, 06-09-14, 30-01-16 and  
  16-06-2016. 
 
Argument heard on : 12-12-2016  and 01-04-2017. 

Judgment delivered on : 10-04-2017. 

 
J U D G M E N T 

 
 

1.  The complainant Smt. Kalpana Boro filed a complaint petition before the Chief Judicial 

Magistrate, Udalguri on 30-01-2014 stating that she got married with the accused on 

20th May, 2010 according to Hindu rites and customary law. She reported that after her 

marriage and since 20th October, 2010, after conceiving a baby in her womb the 

accused started to physically and mentally torture her. There was also demand of dowry 
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and she has specifically referred to incident of 5th November, 2010 when the accused 

brutally tortured her. The complainant has stated that she gave birth to a boy child and 

after that also the accused inflicted greater torture upon her and during Durga Puja, the 

accused asked the complainant to commit suicide by offering her a rope and it was also 

alleged that the accused often demanded money and ornament and several times 

threatened to kill her. 

 

2.  On the basis of the complaint petition, cognizance of offence was taken as per Section 

190(1) (a) Cr PC. Then the complainant was examined u/S 200 Cr.PC, enquiry was 

conducted and one witness was examined u/S 202 Cr.PC. Process was issued as per 

Section 204 Cr.PC for causing appearance of the accused person before the Court. The 

accused appeared. Then the copies of relevant documents were furnished to the 

accused. Evidence before charge of three PWs was recorded. Charge u/S 498(A) IPC 

was framed against the husband/accused. The witnesses were cross examined. After 

that the statement of the accused was recorded as per Section 313 CrPC. Defence 

examined three (3) witnesses.   

 

3. I may point out here that defence witnesses have equal evidentiary value to that 

of prosecution witnesses. I have to also put it in black and white that the burden 

on the defence is not that high as that on prosecution. And in the above 

backdrop, for clarity in decision making, the following point for determination is 

hereby framed: 

 

4.  POINTS FOR DETERMINATION OF THE CASE : (i) Whether the accused being the 

husband of informant Kalpana Boro on 20.10.2010 and in the subsequent months 

till 05.09.2013 after the marriage, subjected the complainant to cruelty by 

physically assaulting her and by mentally torturing her with intent to coerce her 

to meet the demand of dowry? (ii) Whether the accused committed such cruelty 

upon his wife which was likely to drive the woman to commit suicide or to cause 

grave danger to her life or limb? 
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6.  DISCUSSION, DECISION AND REASONS FOR THE DECESION: For sake of 

convenience, let me go through the provision of Section 498 A IPC. Section 

498-A   IPC reads as under: 

“498A. Husband or relative of husband of a woman subjecting her to 

cruelty. - Whoever, being the husband or the relative of the husband of a 

woman, subjects such woman to cruelty shall be punished with 

imprisonment for a term which may extend to three years and shall also 

be liable to fine. 

 
Explanation.-For the purposes of this section, “cruelty” means- (a) any 

wilful conduct which is of such a nature as is likely to drive the woman to 

commit suicide or to cause grave injury or danger to life, limb or health 

(whether mental or physical) of the woman; or  

 

(b) harassment of the woman where such harassment is with a view to 

coercing her or any person related to her to meet any unlawful demand 

for any property or valuable security or is on account of failure by her or 

any person related to her to meet such demand.” 

 

 

7. To bring home the guilt punishable under Section 498-A IPC, the prosecution 

must allege and prove physical or mental cruelty, as provided under explanation 

(a) or explanation (b) of Section 498-A IPC. The prosecution side has examined 

three (3) witnesses. PW1 Smt. Kalpana Boro (informant), PW 2 Sri Hemchandra 

Boro and PW 3 Sri Kamala Kanta Boro.   

 
8. Smt. Kalpana Boro, the complainant (PW-1) had stated in her deposition that the 

accused is her husband and they got married in the year 2010 and the couple 

was blessed with one son. She testified that after her pregnancy, her husband 

started to inflict torture upon her and one day he tried to strangulate her. She 

further testified that the accused/husband had demanded Rs. 200,000/- (Rupees 

two lakhs) from her parents, and finding no other way her father gave Rs. 7000/-

(Rupees seven thousand) and Rs. 10,000/- (Rupees ten thousand), in two 

installment. She further testified that the accused demanded gold ornaments and 
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cash amount, but when she could not fulfill his demand, the accused assaulted 

her and kicked her throwing her on floor from the bed. She further testified that 

during Diwali Puja the accused brought a rope and asked her to commit suicide, 

thereafter, so deposed PW1, when she could not tolerate his atrocities, she left 

her matrimonial house.  In the cross-examination PW 1 had stated that she had 

filed another complaint case before filing this case, but that case did not 

proceed. She remain consistent and stated that during Durga Puja, 2013 the 

accused tried to strangulate her. She testified that the accused had demanded 

cash and gold ornaments. The defence suggested about a village bichar etc. 

What also need to be pointed out is that PW1 has not given any specific date 

time or month when the demand of Rs 200,000/ was made. She has not stated 

as to when Rs 17000/ was paid to the accused person.   

 
9. PW 2 Sri Hemchandra Boro, the father of complainant had stated in his 

deposition that the accused started to suspect his daughter (complainant) 

alleging that she had illicit relationship with somebody. He testified that the 

accused had subjected PW-1 to atrocities and committed torture upon her. He 

averred that several times he tried to resolve their marital dispute. He further 

averred that accused used to often demand money from PW-1. He testified that 

almost every month he used to give Rs. 5000/- to Rs. 10,000/-. He further 

testified that when his son-in-law met with an accident, he gave Rs. 15000/- to 

him. He testified that during Diwali the accused demanded Rs. 2,00,000/- 

(Rupees two lakhs) from them, but they could not met the demand, that night 

the accused assaulted and drover his daughter (PW-1) out from his house. He 

further stated that in the month of July, 2013 he got an information that the 

accused tried to kill his daughter and so he went the house of the accused and 

brought his daughter back.  

 

10. In the cross-examination PW 2 had stated that he had disclosed the matter to his 

villagers. He remain consistent that his daughter was forcefully driven out by the 

accused and so they brought her back to his house. He averred that he went to 

the house of accused alongwith with some boys of ABSU.  

 
11. Sri Kamala Kanta Boro(PW-3) had corroborated PW 2 and stated in his deposition 

that the accused Pabitra Boro subjected PW-1 to physical torture. He testified 
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that in the last three years of their marriage they had made several attempt to 

reconcile but the accused refused to change his behaviour. He averred that when 

the accused brought a rope and instigated Kalpana to commit suicide, they got 

alarmed. He also testified that the accused demanded cash amount of Rs. 

200,000/- (Rupees two lakhs) from the PW 2 but when the said amount was not 

paid, they  were informed that the accused had thrown out Kalpana(PW-1) from 

her matrimonial house. He stated that they had gone to the accused person's 

house to compromise the matter, but the accused refused to compromise and 

remained adamant.  

 

12.  During cross-examination PW 3 had stated that he had accompanied PW 2 to 

bring back Kalpana Boro(PW-1) and that they had taken a few boys from ABSU. 

He further deposed that Kalpana had told him that accused demanded Rs. 

200,000/- (Rupees two lakhs) from her as dowry. 

 

13. I have heard the learned counsel of complainant who submitted that the all the 

three prosecution witnesses has remain consistent that the accused had 

subjected PW-1 to physical torture for dowry. He further argued that the accused 

had demanded dowry of Rs.2,00,000/- (two lakhs) and when PW1 and PW-2 

failed to pay the demanded dowry, the accused had assaulted PW-1 and 

instigated her to commit suicide. He argued that the prosecution had successfully 

proved the charge against the accused.  

 

14.  As stated above, the defence witness have equal evidentiary value. Let me now 

read the deposition of defence witnesses. Sri Kati Ram Boro(DW-1) had stated in 

his evidence that the accused persons had called a 'bichar' in their village 

wherein the accused had alleged that his wife Kalpana had left his house without 

any reason. He deposed that Kalpana Boro was also present in that meeting but 

she did not complain about any demand of dowry or physical torture by the 

accused or her in-laws upon her. He testified that in that meeting the mother of 

complainant gave a written assurance that she would take her daughter Kalpana 

for few days for social visit and  and then she would return her daughter to her 

in-laws.  

 



C.R. CASE NO. 156 of 2014 
 
 

6 

15.  Sri Mangal Ramsiyari (DW-2) had stated in his evidence that the complainant's 

mother visited their village along with few boys from ABSU organization and few 

ladies and they went to the house of the accused Pabitra Boro and brought 

Kalpana Boro from the house of the accused. He testified that the accused and 

his family members called for a village “bichar” and in that 'bichar' Kalpana did 

not complain about any dowry demand or any physical assault. She only told that 

she wanted to go with her mother and further stated that she would return back 

after few days. He averred that Kalpana's mother had given a written assurance 

that they would send back her daughter after few days. During cross-examination 

DW 2 had stated that he had not heard about any slap or assault committed by 

the accused to his wife. He did not know what had happened between the 

husband and wife in their marital life but he remained consistent that he had not 

heard about the dowry demand by the accused person.  

 

16. DW 3 Sri Rabiram Swargiyari had stated that in the year 2013 on one day Pabitra 

Boro's mother found that somebody had cut her 'mekhela'. She raised alarm. 

There was commotion. Kalpana Boro found that she was  suspected by her 

mother-in-law and so she made a phone call to her mother to come and to take 

her to their house.  Accordingly, next day Kalpana's mother came to their village 

with some other persons and came to the house of Pabitra Boro. Kalpana decided 

to go with her mother. A village 'bichar' was called for by the parent of Pabitra 

and Kalpan and her parent attended the meeting and Kalpana Boro's mother 

gave a written assurance to return their daughter back after few days of social 

visit. But she did not return her back.  During cross-examination DW 3 had stated 

that he does not know what had happened between the couple in their marital 

life.  

 
 

17. Learned counsel of prosecution Mr. Lahiri had submitted that before going into 

the dispute of the matter, he would like to point out some crucial points which 

had been admitted by the defence side. He argued that the marriage between 

the parties and the child born out of their wedlock has not been disputed. It was 

further submitted by Mr. Lahiri that PW 1 Kalpana Boro had stated in her 

deposition that soon after birth of her child the accused started to physically 
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torture her for dowry. She deposed that her father had given total 17000/- 

amount of money as dowry to the accused. The defence counsel further 

submitted that on the night of Diwali the accused had brought a rope and asked 

her to commit suicide and in another occasion she was forced to stay the whole 

night outside his house along with her child. It was submitted that such cruel 

behavior of the accused amounts to cruelty defined u/S 498(A) of IPC. It was 

further argued that PW 2 Sri Hemchandra Boro, the father of the complainant 

had supported her deposition and stated that the accused Pabitra Boro had 

subjected his daughter PW 1 to physical and mental cruelty during her conjugal 

life. PW2 had also supported the deposition of his daughter regarding the 

payment of dowry amount. Learned counsel had submitted that PW 3 had 

corroborated the deposition of victim PW 1 and stated that she was subjected to 

physical and mental torture during her conjugal life.  He further argued that 

both these witness PW 2 and PW 3 had fortified the evidence of PW 1 that the 

accused had given her one rope and asked her to commit suicide and in another 

occasion she was driven out from his house by the accused and she was forced 

to stay the whole night outside his house along with her child.  

 

18. The defence argued that DW 1 Katiram Boro, DW 2 Mangal Ramsiyari and DW 3 

Rabi Ram Swargiyari all these defence witnesses had stated that a village 

“bichar” was called for to compromise the matter between the husband and the 

wife. But the matter failed. He had pointed out that even the DWs are 

acknowledging that the relationship between the couple was not peaceful and 

they had marital problem. 

19.  Learned Counsel of complainant had placed reliance on the following case laws, 

“Sahebrao Vs State of Maharastra”, 2006 Criminal Law Journal 2881,”Ramesh 

Kumar Vs State of Chattisgargh” AIR 2001 SC 3837, (2001) 9 SCC 618, 

“Gananath Pattnaik Vs State of Orissa” (2002) 2 SCC 619, (2002) 1 Crimes 309. 

He finally argued that the torture inflicted upon the victim PW1 amounts to 

cruelty as defined in Section 498(A) of IPC and accused should be punished 

according to law.  

20. On the other hand, learned counsel of defence had submitted that there is an 

abnormal delay of six(6) months in filing the case. He submitted that the day on 
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which the complainant left the house of the accused and the date of filing the 

complaint petition there is gap of six months and this is sufficient to throw out 

the prosecution case. He  argued that there is every possibility that the 

complainant had improved her case in this six months time and therefore no 

reliance should be placed on the three PWs who are related witnesses. Learned 

counsel of defence had further argued that though the victim had alleged that 

the accused had demanded dowry but in her cross-examination she could not 

remain consistent and stated that she could not recollect specifically when the 

demand for dowry was raised. He further pointed out that  PW 2 another vital 

witness had failed to state when he had paid the dowry amount to the accused. 

He further argued that all the prosecution witnesses are related witnesses and 

they are interested witnesses and hence their evidence cannot be taken into 

account without corroboration form independent witnesses. He had placed 

reliance on the case law of Imran Khan Vs. State of Assam published in 2015 (2) 

GLT 893. He further argued that all the defence witnesses namely DW-1, DW- 2, 

and DW-3 had stated in their deposition that accused Pabitra Boro had called for 

a village 'bichar' since Kalpana Boro had left his house without any cause. 

Learned counsel argued that there was a minor dispute between the husband 

and wife; but such minor dispute cannot be manipulated and given a shape of 

cruelty. He had stated that the prosecution has miserably failed to prove the 

charge u/S 498(A) IPC against the accused and so he prays that the accused be 

acquitted from the charge.  

 

21. I have gone through the prosecution evidence and found that as per 

prosecution witnesses the accused was of suspicious nature and that the 

accused started to assault PW-1 after she got pregnant, since he suspected that 

his wife(PW-1) is not impregnated by him. Now a conjoint reading of deposition 

of PW-2, father of the victim that accused had suffered an accident and he 

asked for money, on which he had paid Rs.17,000/- (seventeen thousand) in 

total, shows that the accused had indeed taken money from the victim PW-1 

and PW-2 but the money was taken after accused met with an accident and was 

not in the nature of dowry. That apart though PW-2 stated that he gave the 

money amounting Rs. 5000 to Rs. 10,000 almost every month to the accused 
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but his evidence was neither supported by his daughter nor PW-3. In-fact PW-3, 

did not state anything regarding dowry demand . In view of above discussion , I 

hold that prosecution failed to prove that the accused had demanded dowry. 

 

22. Coming to the question as to whether the victim was treated cruelly during her 

conjugal life. I weighed the evidence of the victim, I found that she testified 

that she was assaulted, kicked and tortured by the accused. She had stated that 

this torture and cruelty was admitted to her after she became pregnant, she had 

also admitted that the accused suspected that she had illicit relation with 

someone. In such circumstance though the allegation of cruelty was alleged by 

the prosecution, but she could not prove that this cruelty was with the intention 

to coerce her to meet the demand of dowry. The defence witness had stated 

that they had called for  village meeting and in that meeting the victim and her 

mother were present. This fact was not denied by the victim while cross 

examining the three DWs. Thus, the defence has shown that before the victim 

was sent with her mother village meeting was called and in that meeting victim 

was given an opportunity to speak out but the victim did not reported about any 

torture or assault. In such circumstance it becomes crucial to note that the 

victim did not report about the torture before the village meeting at the first 

opportunity. In her complaint case also, there is no mention of such a village 

bichar. Thus there was material suppression of facts. Moreover, PW1 could have 

immediately gone to police station and reported about torture, after reaching 

her parents’ house, but she had waited for six months to file this case. In such 

circumstance when there is a long delay and when the delay has not been 

explained properly, a reasonable doubt is created on the authenticity of the facts 

reported by the victim. There is chances of embellishment and improvement of 

facts in this long gap.  

 

23. In view of reasons discussed above, I hold that the prosecution had failed to 

prove that the  victim was subjected to cruelty with an intention to coerce her to 

pay dowry. Though there is some evidence of misbehaviour and ill-treatment 

meted out to victim in her matrimonial house, but the prosecution witnesses did 

not remain consistent and steadfast, coupled with that when the complaint 
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petition had been filed after six months delay, and when there is material 

suppression of facts, a reasonable doubt is created on the genuineness of 

prosecution case. 

 

24. The cardinal principle of criminal trial is that if there is reasonable doubt, the 

accused ought to be given a benefit an acquitted of the charges. In the case at 

hand since a reasonable doubt has arisen, I hereby acquit the accused and set 

him at liberty.   

 
O  R  D  E  R 

In the case at hand since a reasonable doubt has arisen, I hereby acquit the 

accused from the charge under Section 498 A IPC and set him at liberty.  Bail 

bond shall remain in force, for next six months, as per Section 437 –A CrPC. 

 
  The judgment is given under my hand and seal of this Court on this 10th day of 

April’2017 

 
 
                    

             (Sri G. Rabha) 
Dictated and corrected by me:      Chief Judicial Magistrate 
                 Udalguri, Assam.  

 
(Sri G. Rabha)     
Chief Judicial Magistrate.   
Udalguri, Assam.  
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APPENDIX 

 
A. Prosecution witnesses :  PW1 Smt. Kalpana Boro  (informant) 

      PW 2 Sri Hemchandra Boro and 

      PW 3 Sri Kamala Kanta Boro.   

            

B. Defence witness  :  DW 1 – Sri Kati Ram Boro 
      DW 2 – Sri Mangal Ramsiyari and 
      DW 3 – Sri Rabi Ram Swargiyari. 
 
C. Documents exhibited :  Nil. 
             
       
 
 

  Chief Judicial Magistrate 
         Udalguri, Assam.  
 

Transcribed and typed by me: 
 
 
(T. D. Sarma/Stenographerp)   


